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ALUATE THE COMPLAINT

mines that written information provided to the U.S.

of Education is a complaint, OCR will establish whether it

t information to proceed to investigation. OCR will provide
5 with assistance regarding the nature of their rights and of
stigation process. Additionally, OCR staff will provide
assistance to complainants who are persons with

nd individuals of limited English proficiency.

e the complaint, OCR may need to collect and analyze
rmation. The Privacy Act of 1974, 5 U.S.C. § 552a, and
of Information Act (FOIA), 5 U.S.C. § 552, govern the use
nformation collected by OCR. OCR does not reveal the

or personal information about an individual unless it is

r completion of an investigation or for enforcement

inst an institution that violates the laws, or unless such

s required to be disclosed under the FOIA or the Privacy

n within case files is subject to Freedom of Information
icy Act. (See Section 603.)

101 Determine What Constitutes a Complaint

int is a written or electronic statement to the Department
hat the rights of one or more persons have been violated
esting that the Department take action. Complaints may
nline as well as by mail, fax, or in person. Some

ndence that OCR receives, even if it concerns an alleged

s violation, may not be a complaint. Upon receipt, OCR
‘mine whether or not the correspondence is a complaint. If
int is filed electronically, by e-mail or fax, a signed consent
st be secured in addition to a complaint form.

nving are not complaints:

ral allegations that are not reduced to writing and signed;
nonymous correspondence;

ourtesy copies of correspondence or a complaint filed with
s; or

quiries that seek advice or information but do not seek

1 or intervention from the Department.

omplaint should include a written explanation of what
ened; a way to contact the complainant (if the complaint is
by e-mail OCR must have the complainant’s actual name
ddress); identification of the person or group injured by
lleged discrimination; and identification of the person or
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ution alleged to have discriminated. Generally, statistical
alone are not sufficient to support a finding of a violation,
1ay be sufficient to warrant an investigation when

nted in conjunction with other facts and circumstances.

102 Assign a Case Number and Establish a File for
mplaint

opening date is the date a complaint is received by the
aite OCR Enforcement Office. Complaints received by email
over a weekend or on a holiday will be considered

on the next workday. Upon receipt by the appropriate
yrcement Office, OCR assigns the incoming complaint a
ber. The Enforcement Office establishes a case file for
plaint. The complaint, however it was filed, must be

in the case file.

of multiple complaints, the following guidelines will be
1 determining how many case numbers should be assigned:

he Enforcement Office will assign a separate case number

ch recipientl named in the complaint. If, during the course
> investigation, OCR determines that other recipients are
sed in the alleged acts of discrimination, the Enforcement

> will open separate complaints and assign a case number
ich such recipient; the case opening date for such

laints is the date on which OCR determines that other

ents are involved.

omplaints from more than one person against the same
ent that contain different allegations are treated as
ate complaints.

omplaints filed by more than one person that raise

antially identical allegations against the same recipient

be treated as one complaint and assigned one case number
received later, incorporated into an existing complaint. If
omplaints raise distinct allegations, the Office should

n separate case numbers.

ew allegations filed by the same person against the same
ent after complaint resolution has begun are reviewed on a
by-case basis to determine whether the allegations should
lded to the open complaint or treated as a new complaint.

103 Acknowledge the Complaint

promptly acknowledge receipt of the complaint. The

ant will be informed that the complaint will be evaluated to
e whether OCR has authority to investigate the allegations
further communications about the complaint will be

ing. If not already provided by the complainant, a consent
be included with OCR’s acknowledgement letter. The

ant will be informed that the complaint will be closed if
onsent is not received within 20 calendar days of the date
knowledgement letter. The response will also include a
“‘OCR Complaint Processing Procedures.”

closure of the identity of the complainant is necessary,
require written consent before proceeding. OCR does not
vecific form from the complainant, but does need written
tion that the complainant authorizes OCR to disclose the
ant’s name. A complainant filing on behalf of another

responsible for securing the written consent from that

I, including when a parent files for a student over the age
'here the person is a minor (under the age of 18) or a
competent adult, the consent form must be signed by that
parent or legal guardian. Parental or legal guardian

may not be required for persons under the age of 18 if they
cipated under state law and are therefore considered to
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ained majority. Proof of emancipation or incompetence
provided. The written consent should include an assurance
-ation with OCR’s investigation and complaint resolution

. OCR will inform the complainant that the complaint will

| if written consent is not received within 20 calendar days
te of request. If OCR does not receive such timely written
the complaint will be closed, and the complainant informed

).
104 Determine Subject Matter Jurisdiction

t have jurisdiction over the subject matter of the

t. For OCR to establish jurisdiction, the complaint must

- OCR must be able to infer from the facts given, an

1 of: 1) discrimination based on race, color, national origin,
bility or age, 2) discrimination in violation of the Boy

f America Equal Access Act of 2001, or 3) retaliation for the
of interfering with any right or privilege secured by the civil
vs enforced by OCR, or as a result of making a complaint,

, Or participating in any manner in an OCR proceeding. 34
 100.7(e), 104.61, 106.71, 108.9, 110.34; 28 C.F.R. 8

jurisdiction under the following statutory authorities:

itle VI of the Civil Rights Act of 1964, 42 U.S.C. 88
d et seq., 34 C.F.R. Part 100

r Title VI, OCR has jurisdiction to investigate complaints
/ing individuals covered by the law (e.g., applicants,

nts, parents) and certain employment complaints based on
color, or national origin. With respect to employment,

has jurisdiction if (1) the alleged discrimination could

'sely affect program beneficiaries on the basis of race,

. or national origin, or (2) a primary objective of the

al financial assistance is to provide employment. See

on 601(b) for processing Title VI complaints with respect to
ietary vocational schools. For employment complaints,
follows procedures consistent with the employment

linating regulations; 28 C.F.R. Part 42 and 29 C.F.R. Part

. See Section 601(c) regarding these procedures.

itle 1 X of the Education Amendments of 1972, as
ided, 20 U.S.C. 88 1681 et seq., 34 C.F.R. Part 106

r Title IX, OCR has jurisdiction to investigate complaints
s/ing individuals covered by the law (e.g., applicants,

nts, parents) and employment complaints based on sex
nvolve educational programs and activities. For

oyment complaints, OCR follows procedures consistent with
mployment coordinating regulations; 28 C.F.R. Part 42 and
F.R. Part 1691. See Section 601(c) regarding these

dures.

ection 504 of the Rehabilitation Act of 1973, as
ided, 29 U.S.C. 8§ 794, 34 C.F.R. Part 104

r Section 504, OCR has jurisdiction to investigate

laints involving individuals covered by the law (e.g.,

ants, students, parents) and employment complaints

] on disability. For employment complaints, OCR follows
dures consistent with the employment coordination

ations at 28 C.F.R. Part 37 and 29 C.F.R. Part 1640, which
ss coordinating disability employment complaints with DOJ
-EOC. See Section 601(e) regarding these procedures.

\ge Discrimination Act of 1975, 42 U.S.C. 88 6101 et
34 C.F.R. Part 110
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r the Age Discrimination Act, OCR has jurisdiction to
tigate complaints involving individuals covered by the law
-applicants, students, parents). See Section 601(a)2 for
ictions regarding referral of complaints to the Federal

aition and Conciliation Service (FMCS) before investigation.
does not have jurisdiction over employment under the Age
imination Act. See Section 601(a)(1) for procedures on

-al to EEOC.

itle 11 of the Americans with Disabilities Act of 1990,
S.C. 88 12131 et seq., 28 C.F.R. Part 35

r Title 11, OCR has jurisdiction to investigate complaints
s/ing individuals covered by the law (e.g., applicants,

nts, parents) and employment complaints based on

ility. For employment complaints, OCR follows procedures
stent with the employment coordination regulations at 28
. Part 37 and 29 C.F.R. Part 1640, which address

linating disability employment complaints with DOJ and

. (See Section 601(e) regarding these procedures.)

oy Scouts of America Equal Access Act of 2001, 20 U.
§ 7905, 34 C.F.R. Part 108

r the Boy Scouts Act, OCR has jurisdiction to investigate
laints involving the denial of equal access or a fair
rtunity to meet to, or discrimination against, any group
lly affiliated with the Boy Scouts of America or officially
ted with any other youth group listed in Title 36 of the
d States Code.

105 Determine Personal Jurisdiction

t also have jurisdiction over the institution alleged to have
ated. Under Title VI, Title IX, Section 504, and the Age
\ation Act, OCR has jurisdiction over institutions that
2deral financial assistance from the Department and

ns for which OCR has been delegated authority from other
gencies. Under Title 11, OCR has jurisdiction over public
ry and secondary education systems and institutions,
stitutions of higher education and vocational education

an schools of medicine, dentistry, nursing, and other
lated schools), and public libraries — regardless of whether
titutions receive federal financial assistance. Under the Boy
ct, OCR has jurisdiction over public elementary schools,
condary schools, local educational agencies and State

1al agencies that receive funds made available through the
ent. If a complaint is filed against an institution OCR does
- or does not state a claim under the statutes identified

CR will not proceed further. When appropriate, the

1ent Office will refer the complaint to the appropriate

106 Determine Whether the Complaint is Timely

take action only with respect to those complaint

1s that have been filed within 180 calendar days of the

1e last act of alleged discrimination unless the complainant
d a waiver under Section 107. The filing date of a

t is the earlier of the following:

1e date the complaint is received by any Department
5 or

r Title 1l complaints referred from DOJ, the date the
laint is received by DOJ.

ymplaints may include those where the complainant alleges
ing discriminatory policy or practice. The person or team
g the complaint shall make the determination of the

> of a continuing discriminatory policy or practice, in
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ion with legal staff

107 Determine Whether a Waiver Should be Granted

blaint is not filed in a timely manner, OCR will notify the
ant of the opportunity to request a waiver. The Office
or designee, may grant a waiver of the 180-day filing
ent under any of the following circumstances:

he complainant could not reasonably be expected to know
ct was discriminatory within the 180-day period, and the
laint was filed within 60 days after the complainant

ne aware of the alleged discrimination;

he complainant was unable to file a complaint because of
acitating illness or other incapacitating circumstances

g the 180-day period, and the complaint was filed within
1ys after the period of incapacitation ended;

1e complainant filed a complaint alleging the same
minatory conduct within the 180-day period with another
al, state, or local civil rights enforcement agency, and filed
plaint with OCR within 60 days after the other agency had
leted its investigation or notified the complainant that it

1 take no further action;

he complainant filed, within the 180-day period, an internal
ance with a recipient of federal financial assistance, or a
rocess hearing, alleging the same discriminatory conduct

s the subject of the OCR complaint, and the complaint is
no later than 60 days after the internal grievance is

uded;

he complainant was unable to file an internal grievance
the recipient because the recipient did not maintain and
sh required grievance procedures; or

lique circumstances generated by OCR’s action have
'sely affected the complainant.

er is not requested or requested but not granted, the case
osed and the complainant informed of the decision.

108 Dismissal of Complaints

=cides not to open a complaint for investigation or to
with an investigation for any of the reasons identified in
104, 105, 106, 107, and/or 109 it will dismiss the

t.

109 Opening the Complaint for Investigation

open for investigation all allegations, which, if true, would
e a violation of one of the laws it enforces.

dismiss the complaint if it is so incoherent that, as a
cannot be considered to be grounded in fact. If the

1s as stated by the complainant are unclear, OCR wiill

he complainant by phone, in writing, or via electronic mail
st information that will assist OCR in understanding the

the complaint. OCR will dismiss the complaint if the

on is not received within 20 calendar days of the date of
>st. If the complaint is dismissed for failure to provide

y information within the stated time period, the

ant will be so informed in writing.

this contact the complainant confirms that the allegations
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vithin OCR’s jurisdiction, OCR will dismiss the complaint.
ner and date by which the complainant confirms that the
1s are not within OCR’s jurisdiction shall be documented in
file.

110 Determine Whether OCR Will Administratively
Complaintg

close a complaint for the following reasons:

he complaint has been investigated by another federal,

, or local civil rights enforcement agency or through a
ent’s internal grievance procedures, including due process
edings, and the resolution of the complaint meets OCR
atory standards; i.e., all allegations were investigated,
priate legal standards were applied, and any remedies
ed meet OCR’s standards.

he complaint allegations are foreclosed by previous

ions of the federal courts, the U.S. Secretary of Education,
> U.S. Department of Education’s Civil Rights Reviewing
rity .

1e complaint allegations are foreclosed by OCR policy
minations. (e.g., OCR’s policy to refrain from assessing the
priateness of decisions made by a group of knowledgeable
ns convened pursuant to Section 504, or to refrain from
sing the appropriateness of pedagogical decisions.)

CR obtains credible information indicating that the

ations raised by the complaint have been resolved, and
are no class-wide allegations. In such a case, OCR will
1pt to ascertain the apparent resolution. If OCR

mines that there are no current allegations appropriate for
>r complaint resolution, the complaint will be closed.

he Enforcement Office determines that its ability to

lete the investigation is substantially impaired by the
lainant’s or injured party’s refusal to provide information
s reasonably accessible to the complainant and is

ssary for investigation of the complaint.

1e same allegations have been filed by the complainant
st the same recipient with state or federal court. An OCR
laint may be re-filed within 60 days following termination
> court proceeding if there has been no decision on the

s or settlement of the complaint allegations. (Dismissal
prejudice is considered a decision on the merits.)

he same allegations have been filed by the complainant
st the same recipient with another federal, state, or local
°y, or through a recipient’s internal grievance procedures,
Jling due process proceedings, and OCR anticipates that
will be a comparable resolution process under comparable
standards; i.e., all allegations will be investigated,

priate legal standards will be applied, the same remedies
vailable to the complainant, and remedies secured will
OCR'’s standards. OCR will advise the complainant that

r he may re-file within 60 days of the completion of the
“entity’s action. Generally, OCR will not conduct its own
tigation; instead, OCR reviews the results of the other

/’'s determination and determines whether the other entity
ded a comparable process and met appropriate legal
lards.

n, OCR may close a complaint for the following reasons:

he complaint is a continuation of a pattern of previously
complaints involving the same or similar allegations against

http://www.ed.gov/about/offices/list/ocr/docs/ocrcpm.html (8 of 29)6/10/2008 12:22:32 PM



OCR Case Processing Manual (CPM)

ame recipient that have been found to be without merit by

e same issues involving the same recipient have been
ssed in a recent OCR compliance review.

e complainant withdraws the complaint.

CR transfers or refers the complaint to another agency for
tigation. For clarification see Section 601, Special Intake
dures.

e death of the complainant or injured party makes it
ssible to investigate the allegations fully, or when the

1 of the complainant or injured party forecloses the
bility of relief because the complaint involved potential
solely for the complainant or injured party.

‘he allegations are moot because:

. There are no current allegations appropriate for further
investigation and resolution;

. There are no class-wide allegations; and

. There is no need for the recipient to change its policies
or procedures in order to protect against a future

violation.2

111 Administrative Closure of the Complaint

oses a complaint for any of the reasons identified in

10, it will issue a letter of administrative closure to the

ant and the recipient explaining the reason for the
Closures under Section 110 will be approved by the Chief

, or a person specifically designated to act on behalf of the

orney.

112 Notification Letter

R opens a case for investigation, it will issue letters to the
ant and recipient that state the following:

1e basis for the complaint;

brief statement of the allegations over which OCR has
liction;

brief statement of OCR’s jurisdiction over the complaint;

n indication of when the parties will be contacted.

mplaint Processing Procedures” must be issued with the
the recipient.

| Table of Contents

ARLY COMPLAINT RESOLUTION (ECR)

mplaint Resolution (ECR) process facilitates the voluntary
complaints by providing an early opportunity for the
ved to resolve the allegations.

201 Early Complaint Resolution

)CR's Role

0 serve as facilitator, upon request of both parties;
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0 inform the parties of the procedures, establish a
nstructive tone, and encourage the parties to work in
ood faith toward a mutually acceptable resolution;

0 maintain an impartial approach and inform the parties
1at OCR will not insist on particular terms or any specific
solution;

0 review the allegations and make sure the parties
nderstand the issues that OCR has accepted for
vestigation, and, as appropriate, facilitating an
nderstanding of pertinent legal standards and possible
medies;

0 facilitate a discussion between the parties regarding
ossible actions that the parties may consider in working
yward a resolution; and

0 offer assistance, as appropriate, with regard to reducing
ny resolution to writing. If an agreement is reached, the
arties are informed that OCR will issue a closure letter
flecting the voluntary resolution of the complaint by
greement of the parties.

20le of the Participants

0 participate in the discussions in good faith;

0 consider offers or suggestions with an open mind and to
ork constructively toward a mutually acceptable resolution;
nd

0 implement any agreement in good faith.

take place at any time during the investigative process.
s not sign, approve, or endorse any agreement reached
the parties. However, OCR will assist both parties in
nding pertinent legal standards and possible remedies.

202 Informing Parties of the Availability of the ECR

ice Director determines that ECR is appropriate and the
ant and the recipient are willing to proceed, the Office

will designate staff to facilitate an agreement between the
and complainant. Staff assigned to conduct ECR of a

t shall not be staff assigned to the investigation of that

t.

to maintain confidentiality of the ECR process, any notes
ring ECR by the facilitator and/or any records or other

ts offered by either party to the facilitator during ECR will
n a separate file and will not be shared with the staff

s) assigned to investigate the complaint.

d of time that a complaint is in the ECR process (i.e., from
of approval for ECR by the Office Director to the date of
ination of ECR) shall not count in the 180-day GPRA

period of time for completion of the investigation of the

t. However, the Office Director is responsible for ensuring
proceeds without undue delay and that ECR is terminated
1S it is clear that the parties will not succeed in resolving
laint.

203 Successful Conclusion of ECR

nclusion of ECR, OCR will obtain a copy of a statement that
ation has been resolved, signed by the complainant, or a
ny settlement agreement that has been signed by the

ant. Once resolution of any allegation has been obtained,
notify the parties in writing that the allegation(s) has or
n resolved; other outstanding issues, if any, are to be
through the investigation and resolution process. (See
1.) A copy of any agreement between the parties will be
to the resolution letter.
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reach of Agreements

will not monitor the agreement but will inform the parties

f a breach occurs, the complainant has the right to file

1ier complaint. If such a new complaint is filed, OCR will

ss the original allegations and will not address the alleged
h of the agreement. To be considered timely, the new
laint must be filed either within 180 days of the date of the
1al discrimination or within 60 days of the date the

lainant obtains information that a breach occurred,

ever date is later.

204 Investigative Determination When ECR is Not
d

> will monitor the process of ECR to ensure adequate time
letion of the investigation in the event that ECR is

sful. Where appropriate, investigation should proceed to
ompletion in accordance with normal case processing

s and timelines.

| Table of Contents

INVESTIGATION OF THE COMPLAINT

ure that investigations are legally sufficient and that they
se of the allegations raised in the complaint. OCR will keep
1formed of the progress in investigating a complaint and
icate with the parties regularly regarding the status of any
DCR staff will return the parties’ telephone calls promptly,
the end of the following business day. OCR staff will
 receipt of the parties’ substantive letters and emails

d, where a response is needed, provide a response to

and emails in a timely manner. These communications
umented in the case file.

301 Case Planning

ning will begin as early as possible, will be thorough, and
nducted throughout the life of every case to ensure high
ecisions, prompt investigations and efficient use of OCR

5. Planning decisions will reflect sound legal standards and
ljusted as necessary to take into account new information
during case processing. Management is accountable for
planning and will participate in critical planning decisions
surate with the nature and complexity of the case, to
nsistent high quality casework.

nving essential elements of case planning will be addressed
OCR case and placed in the file (unless inapplicable):

llegation(s)

CR’s jurisdiction over subject matter and parties
2gal issue(s)

westigation strategy

esolution agreement

file will contain documentation that supports the decisions
h respect to each of the applicable essential planning

. Planning documentation should be organized so that it
adily located in the case file. In routine closures under
orovisions, the required documentation may be satisfied by
re letter.

f will carefully plan all settlement activities. These planning
will ensure accountability for high quality and consistency
 standards and will address:
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quired action(s) to achieve compliance,

ates for completion of specific actions,
rification/reporting requirements (e.g. a description of
fic data, documentation and other needed information),
ates for reporting to OCR, and

ficient resource use including:

. Verification methods (e.g. reports/ reviews and/or onsite
visits); and
reporting requirements.

302 Resolution Agreement Reached During an
jation

int may be resolved when, before the conclusion of an
tion, the recipient asks to resolve the complaint. Such a
o resolve the complaint during the course of an

tion must be approved by the Office Director. If approved,
immediately notify the complainant of the recipient’s

ind will keep the complainant informed throughout all

- this resolution process. The provisions of the resolution
nt will be aligned with the complaint allegations or the

on obtained during the investigation, and will be consistent
icable regulations. A copy of the resolution agreement will
ed with the resolution letter. (See Section 304.)

303 Investigative Determinations: Letters of Finding

nclusion of the investigation, OCR will determine that:

. there is insufficient evidence to support a
conclusion of noncompliance; or

. there is sufficient evidence to support a
conclusion of noncompliance. (For recipients
operating under federal court order see Section

604.)

s of finding(s) that make a determination under Title Il of
icans with Disabilities Act will include the following

: “The complainant may file a private suit pursuant to
03 of the Americans with Disabilities Act, whether or not
s a violation of Title 11.”

nsufficient Evidence Determination

1 OCR determines that the evidence does not support a
usion that the recipient failed to comply with applicable
ations, OCR will issue a letter of finding(s) to the parties.
etter of finding(s) must include:

. a statement of the issues raised by the complaint;

. a statement of OCR'’s jurisdiction over the complaint;
and

. clear explanation of the pertinent legal standard and
factual analysis.

ase file will include an index of documents in the file and a
eferencing by tab of the evidence relied upon in making
etermination.

etter of finding(s) must be approved and signed by the
Attorney, or the Chief Attorney’s designee.

lon-Compliance Determination

' by a preponderance of the evidence OCR determines that
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2cipient failed to comply with applicable regulations, OCR
ontact the recipient and will attempt to secure the

ent’s willingness to negotiate a resolution agreement. If
>cipient does not indicate that it is willing to negotiate a
ation agreement, OCR will inform the recipient that it has
lendar days within which to indicate its willingness to do
CR will further inform the recipient that if it does not

ate its willingness to voluntarily resolve the identified areas
n-compliance within 30 calendar days, OCR will issue a

~of finding(s).

R has entered into negotiations with a recipient, and the

> Director, in consultation with the appropriate

cement Director, determines that the negotiations have
ed an impasse, OCR will notify the recipient of the impasse
vill inform the recipient that it will issue a letter of finding
10 calendar days if a resolution agreement is not

ed. OCR may continue negotiating during this 10 calendar
eriod if it is deemed advisable by the Office Director.

“ommunication with the recipient must be memorialized in
ase file.

etter of finding(s) to the parties must include:

a statement of the issues raised by the complaint;

a statement of OCR’s jurisdiction over the complaint;
and

clear explanation of the pertinent legal standard and
factual analysis.

ase file will include an index of documents in the file and a
eferencing by tab of the evidence relied upon in making
etermination.

etter of finding(s) must be approved by the Chief Attorney,
ffice Director, the appropriate Enforcement Director and
eputy Assistant Secretary for Enforcement, and signed by
hief Attorney, or the Chief Attorney’s designee

lowing the expiration of the 30 calendar day period or the
lendar day period referenced in this subsection and the
nce of a letter of finding(s), the recipient has refused to

' a commitment to voluntarily resolve the identified areas
ncompliance, the Enforcement Office will follow the

dures set forth in 34 C.F.R. § 100.8. (See also Section

ion 304 Guidelines for Resolution Agreements

iever OCR enters into a resolution agreement a Statement
> Case is required, which the Chief Attorney or designee
approve. The statement of the case sets out the issues
tigated; OCR’s basis for entering into a resolution

ment; and an explanation of how the terms of the

ment are aligned with the issues investigated and are
stent with applicable regulations. A cross-reference and/or
0 the evidence in the case file will also be included.

esolution agreement must be consistent with policy and
>d with the identified violation. The complaint will be
dered resolved and the recipient deemed compliant if the
ent enters into an agreement that, fully performed, will
dy the identified violations. A copy of the agreement will
cluded with the resolution letter.

ution agreement planning will be documented in the case
ther separately or by reference to the resolution

ment. OCR staff shall notify the Deputy Assistant

tary for Enforcement or his or her designee of its intent to
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“into negotiations concerning the terms of the proposed
ition agreement. If the Enforcement Office has not

ved a response from the DAS or designee to the

cation of its intent to enter into negotiations within three
ess days of the date the notification was sent, the
cement office may infer authorization to proceed with
fiations.

esolution Agreements:

Must be signed by a person with authority to bind
the recipient;
Must be approved by the Chief Attorney or a
person specifically designated as acting on his/
her behalf;
Must be approved by the Office Director or a
person specifically designated as acting on his/
her behalf; and
Must include:
(i) specific acts or steps the recipient will
take to resolve compliance issues;
(ii) dates for implementing each act or
step; and
(iii) dates for submission of reports and
documentation verifying implementation.

e the agreement is memorialized through an exchange of
s, each of the above elements must be satisfied.

' many agreements may be fully implemented within a
period of time, some agreements will involve more

lex terms that require additional time to complete. The
ral expectation is that resolution agreements should be
mented and monitored for not more than two years after
suance.

ving are examples of circumstances that may justify
iding the period of implementation and monitoring beyond
ears:

, action involving construction of, or major
modification to, a recipient’s facilities;

, action that cannot be completed without action
by a legislative body; or

. action requiring the collection and analysis of
data lasting more than one school year.

y of the agreement will be attached to the letter of
19(s)-

esolution Letters

After the resolution agreement is signed, a resolution
letter will be sent to the parties. The letter must include:

1. a statement of the issues raised by the
complaint;

2. a statement of OCR’s jurisdiction over the
complaint; and

3. clear explanation of the pertinent legal
standard and factual analysis.

esolution letter must state that, when fully implemented,
>solution agreement will address all of OCR’s compliance
rns.

esolution letter must be approved by the Chief Attorney
he Office Director, or their designees, and must be signed
e Office Director.
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on 305 Letter of Impending Enforcement Action

1) If, following the expiration of the 30 calendar day period
r the 10 calendar day period referenced in Section 303(b)
nd the issuance of a letter of

nding(s), the recipient has refused to make a commitment
) voluntarily resolve the identified areas of noncompliance,
1e Enforcement Office will prepare a Letter of Impending
nforcement Action. The Letter of Impending Enforcement
ction will be prepared in consultation with the Chief
ttorney and the Office Director. The following information
would be included, as appropriate:

1. A statement of OCR’s jurisdictional authority,
including recipient status and the statutory basis for
the investigation;

2. A statement of each issue and the findings of fact for
each, supported by any necessary explanation or
analysis of the evidence on which the findings are
based;

3. Conclusions for each issue that reference the
relevant facts, the applicable regulation, and the
appropriate legal standards;

4. Notice that the Letter of Impending Enforcement
Action is not intended and should not be construed to
cover any other issue regarding the recipient’s
compliance;

5. Notice of the time limit on OCR’s settlement process
and the consequence of failure to reach settlement;

6. If a decision is made to defer final approval of any
applications by the recipient for additional federal
financial assistance or, with respect to the Boy
Scouts Act, additional funds made available through
the Department over what the recipient is presently
receiving, the letter also will provide notice of such
possible deferral. A separate deferral letter will be
prepared if appropriate; and

7. Title Il letters will include the following language:
“The complainant may file a private suit pursuant to
section 203 of the Americans with Disabilities Act,
whether or not OCR finds a violation of Title I1.”

he Enforcement Office should consult with the Enforcement
irector, the Deputy Assistant Secretary for Enforcement,
nd others as appropriate during the preparation of the
otter of Enforcement Action and during any negotiations
1at may occur after issuance of the letter.

).) The Chief Attorney and the Office Director must
pprove the Letter of Impending Enforcement Action. The
nforcement Director will obtain authorization from the
eputy Assistant Secretary for Enforcement and the
ssistant Secretary for issuance of Letter of Impending
nforcement Action by the Enforcement Office.

on 306Request for Reconsideration

CR is committed to a high quality resolution of every case.
affords an opportunity for reconsideration to the

lainant. Notice of the reconsideration process is provided
mplainants in the information sheet that is enclosed with
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s letter acknowledging receipt of the complaint. Notice of
s reconsideration process is also published on OCR’s
net site: http://www.ed.gov/about/offices/list/ocr/

laints-how.html.

dition, OCR will provide a specific notice of the
sideration process in letters to complainants closing
ations pursuant to Section 303(a) of the Case Processing
al

ters closing a complaint under the above-cited section of
ase Processing Manual, the complainant will be informed
1e or she may send a request for reconsideration to the
> Director within 60 days of the date of OCR’s closure

The complainant must explain why he or she believes
ictual information was incomplete, the analysis of the facts
ncorrect, and/or the appropriate legal standard was not
>d, and how this would change OCR’s determination in the
Failure to do so may result in the closure of the request
consideration.

ugh a complainant generally is expected to submit a

st for reconsideration within 60 days of the date of the
ation letter, the Office Director may exercise discretion in
ing a waiver of the 60-day timeframe where:

the complainant was unable to submit the request for
reconsideration within the 60-day timeframe because of
iliness or other incapacitating circumstances and the
request was filed within 30 days after the period of
iliness or incapacitation ended; or

unique circumstances generated by agency action have
adversely affected the complainant.

omplainant files a request for reconsideration with the

> Director, the Office Director will issue a written decision in
nse to a request for reconsideration as promptly as

ble.

he written decision from the Office Director will include

> that if the complainant disagrees with the decision of the
> Director, the complainant may submit an appeal in

\g to the office of the Deputy Assistant Secretary for
cement within 60 days of receipt of the written decision of
ffice Director. The complainant will be advised to be as
fic as possible, focusing on factual or legal questions that
change the disposition of the case, and advised also that
eputy Assistant Secretary for Enforcement will not

der any issues or concerns that were not raised with the

> Director. If the complainant raises a concern that the

> Director inappropriately declined to waive the 60-day
rame and the Deputy Assistant Secretary for Enforcement
mines that the waiver should have been granted, the

ty Assistant Secretary will return the case to the

priate enforcement office for reconsideration. The

ion of the Deputy Assistant Secretary constitutes OCR’s
decision.

307 Monitor Post-Investigation Resolution
ents

promptly conduct its monitoring activities consistent with
ving standards and procedures

‘erification of Recipient's Implementation

will obtain sufficient information to determine whether the
nitments made by the recipient have been implemented
stent with the terms of the settlement agreement. In
 instances verification of remedial actions can be
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nplished by careful review of reports, documentation and
“information submitted by recipients and knowledgeable
ns. In some instances, a site visit may be required to

/ actions taken by the recipient or may be deemed the
efficient method of verification. Monitoring site visits will
nducted as necessary to verify or ensure compliance with
greement and will be approved by the Office Director or by
son specifically designated to act on behalf of the Director.

Responding to Monitoring Reports

will acknowledge receipt of monitoring reports promptly.
will evaluate the report, and issue a decision as promptly
ssible. Substantive responses to interim monitoring

ts (e.g. where OCR determines actions taken are sufficient
sufficient under the agreement) must be approved by an
ey and a manager.

hanged Circumstances Affecting Agreements

. Mootness or Change in Law or Policy

CR may agree to modify or terminate the settlement
greement if it learns that circumstances have arisen that
Illy resolve, or render moot, some or all of the compliance
ncerns that were addressed by the resolution agreement
>.g., further remedial action is not required because the
udent has moved out of the school district or the programs
L issue no longer exist). OCR will also modify the
greement in response to changes in controlling case law,
atutes, regulations, or agency policy that make some or all
f the provisions contained in the agreement no longer
gally required.

. New Compliance Issues

ompliance issues identified for the first time during
lonitoring should, in consultation with the Office Director,

e addressed by providing technical assistance or opening a
ew complaint, or considered for a future compliance review.

. Implementation Problems

CR will promptly provide written notice to the recipient of
ny deficiencies with respect to implementation of terms of
1e agreement, and will promptly request appropriate action
) address such deficiencies. Where a recipient notifies OCR
1at it will not carry out a provision of the agreement in the
greed-upon time or manner, or when OCR reaches this
etermination, OCR will take appropriate steps to address
1e problem. OCR may seek additional commitments where
ecessary to address the failure of the recipient to
nplement commitments in the original agreement.
ppropriate investigative, legal and management staff will
articipate in such determinations to ensure accountability
r high quality and consistency with OCR standards. If the
nforcement Office and the recipient are unable to resolve
ny deficiencies in the implementation of the agreement,

1e Enforcement Office should take appropriate action. (See
ection 404.)

. Approval of Modifications

ny modifications to the agreement must be appended to
1e original agreement. Modification of the agreement
rovisions, reporting provisions, or timetable for completion
r reporting will be documented in the case file. Extensions
f time of up to 30 days for each report may be granted as
uthorized by the team leader or other management
presentative. Other modifications to the agreement will
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e reviewed and approved by the Office Director and Chief
ttorney or persons specifically designated as acting on their
cehalf. The Office Director or person specifically designated
s acting for the Director must approve any modification

1at would extend the total monitoring period beyond two
cars from the date of the original agreement. The recipient
nd the complainant will be notified, in writing, of significant
\odifications to the agreement.

onclusion of Monitoring

will conclude the monitoring of a case when it determines
he recipient has fully implemented the terms of settlement
ment, including any subsequent modifications to the
ment. The recipient and complainant will be promptly

ed in writing of this decision. The letter informing the

s that monitoring is concluded will be reviewed and

ved by the Office Director and Chief Attorney or their
nees.

308 Notify the Department of Justice (DOJ) or EEOC
equired

Il complaint was referred to OCR by the Department of
D)CR will send a copy of the letter resolving the case to

ien a Title 11/504 employment discrimination complaint has
U-filed with EEOC and OCR and referred to OCR, OCR will

> EEOC once the complaint has been resolved. (For

please refer to 28 C.F.R Part 37 and 29 C.F.R Part 1640.)

| Table of Contents

NITIATING ENFORCEMENT ACTION

able to negotiate a settlement with the recipient OCR will
cement action. OCR will either: (1) initiate administrative
to suspend, terminate, or refuse to grant or continue and
al assistance from or, with respect to the Boy Scouts Act,
available through the Department to the recipient; or (2)
e to DOJ for judicial proceedings to enforce any rights of
tates under any law of the United States.

401 Initiate Administrative Proceedings Where
iate

>tter of Impending Enforcement Action negotiations do not
a resolution agreement, the Enforcement Office will so

ie Assistant Secretary and will request that an

rative proceeding be initiated. OCR will establish a team to
e the case. If deferral of funds has been imposed, the
Opportunity will be issued within 30 days of the notice of
ral action.

402 Refer to DOJ Where Appropriate

otter of Impending Enforcement Action negotiations do not
a resolution agreement, the Enforcement Office will so

e Assistant Secretary, and that office will issue a 10-day
orming the recipient that the case will be referred to DOJ in
of the date of the letter. OCR will prepare a draft of the
etter to DOJ for the General Counsel’s signature. The

1ent Directors, in conjunction with OGC, will consult with

re appropriate.

403 Move to Enforcement for Denial of Access
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e recipient has denied access to information necessary to
te the case (see Section 602), a Letter of Impending

1ent Action is not necessary to proceed to enforcement.
action can be taken until 30 days have elapsed after

on of recipient. As soon as the Enforcement Office

s that the recipient will not voluntarily provide access, it

/ the recipient of the Enforcement Office’s determination
-nforcement Office’s intention to recommend enforcement.
rcement Office will then prepare a draft letter, which may
otice of OCR’s intention to impose deferral of funds. These
ts will be forwarded to the Enforcement Director and
ssistant Secretary for Enforcement.

404 Move to Enforcement for Failure to Comply with
eement

e recipient has failed to comply with the agreement it is
y to prepare a Letter of Impending Enforcement Action
it with the procedures outlined under Sections 306 and
new agreement cannot be reached after issuance of the

Impending Enforcement Action, procedures set forth in
401 and 402 will be followed, as appropriate.

| Table of Contents

JMPLIANCE REVIEWS

ation procedures identified in the manual for complaint
ould be utilized for compliance reviews, where

The “start date” is the date the recipient is notified of the
eview.

501 Compliance Concerns Unrelated to the Original
nt

) the course of an investigation, OCR identifies compliance
involving unrelated issues that were not raised in the
omplaint, the Office Director, with the approval of the
ssistant Secretary for Enforcement, may initiate a

Ice Review.

502 Treating a Complaint as a Compliance Review

e Director, with the approval of the Deputy Assistant
y for Enforcement, may treat a complaint as a Compliance
/hen:

1) the complaint, because of its scope, involves systemic
sues;

)) a compliance review would be the most effective means
f addressing multiple individual complaints against the
ame recipient; or

) the complainant decides to withdraw a complaint that
cludes class allegations.

| Table of Contents

PPENDICES

601 Special Intake Procedures

\ge Discrimination Complaints
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je discrimination complaint is timely if it is filed within 180
of the date the complainant first had knowledge of the
2d discrimination.

.Employment Complaints

CR does not have jurisdiction over employment complaints
nder the Age Discrimination Act. Employment complaints
led by persons 40 and older are referred to the appropriate
EQC office, and the OCR complaint is closed. Employment
ymplaints filed by persons under 40 are not within the
irisdiction of EEOC and may be closed with notice to the
omplainant that there is no jurisdiction under the Act. If

1e complaint alleges age discrimination in employment that
within EEOC'’s jurisdiction and also contains allegations of
scrimination in services within the jurisdiction of OCR, the
ymplaint is split into two separate cases. Each is given its
wvn case number, the age employment complaint is

ferred to EEOC with the OCR age employment case being
osed, and OCR proceeds with the age services complaint.

. Service Complaints

Il complete and timely (see 34 C.F.R. 88 110.31 and
10.32) complaints containing an allegation of age
iscrimination in services are promptly referred to:

Federal Mediation and Conciliation Service
2100 K Street, N.W.
Washington, D.C. 20427

/here OCR receives a complaint containing both allegations
f age discrimination in services and allegations under Title
I, Title IX, Title Il, Section 504, and/or the Boy Scouts Act,
nd OCR determines that the non-age allegation(s) is
dependent and separable from the age allegation, OCR will
fer only the age portion of the complaint to FMCS. OCR

ill proceed to investigate the additional allegations over
hich OCR has jurisdiction. OCR will not wait for mediation

f the age portion of the complaint to conclude before
eginning investigation of the non-age portion of the
ymplaint. Copies of the complaint and letters of
cknowledgment to the complainant and recipient and a
ympleted FMCS “Request for ADA Mediation Assistance”
\ust be included.

'FMCS does not resolve the complaint within 60 days from
1e date of filing with OCR, OCR will resume processing the
ge aspects of the complaint. The date that the complaint,
r any portion of a complaint is sent to FMCS shall be

ntered in CMS; the date that the complaint is referred back
om FMCS shall also be entered in CMS. FMCS'’s processing
me will, therefore, not be included in OCR’s case

rocessing time.

he complainant will be informed that they may file a civil
ction under the Age Discrimination Act in federal court only
fter they have exhausted administrative remedies.
dministrative remedies are exhausted when either of the
llowing has occurred: 1) 180 days have elapsed since the
ing of a complaint with OCR and OCR has made no finding,
r 2) OCR issues a finding in favor of the recipient.

itle VI Complaints Against Proprietary Schools

rity to process Title VI complaints against proprietary
ional schools (privately owned, profit-making enterprises
each a trade or skill leading to immediate employment)
with certain exceptions, been delegated to the Department
terans Affairs. Such complaints must be forwarded to:
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Veterans Benefits Administration
Office of Resolution Management
U.S. Department of Veterans Affairs
810 Vermont Avenue, N.W.
Washington, D.C. 20420

must refer to the Department of Health and Human

ces Title VI complaints filed against a proprietary school
ited by a hospital. The complainant must be notified of the
-al, and the complaint closed.

ollowing exceptions apply:

. OCR remains responsible for enforcement of Title VI
where a proprietary vocational school is operated by a
college or university. See 38 C.F.R. § 18a.1(a).

. OCR remains responsible for enforcement of Title VI
where a proprietary vocational school offers non-degree
courses for which credit is given and which, on transfer,
would be accepted toward a baccalaureate or higher
degree by a degree-granting institution. See 38 C.F.R. §
18a.1(b).

itle VI and Title I1X Employment Complaints (see 29 C.
38 1691.1 — 1691.13 and 28 C.F.R. §§ 42.601 — 42.613)

- national origin and sex discrimination in employment
laints will be processed in accordance with the government-
regulations. OCR wiill:

Within ten days of receipt, notify the complainant and
the recipient that OCR has received the complaint,
including the date, place and circumstances of the
alleged unlawful employment practice.

Within thirty days of receipt:

1. Determine whether OCR has jurisdiction over the
complaint under Title VI or Title IX.

2. Determine whether EEOC may have jurisdiction over
the complaint.

3. Transfer to the EEOC all complaints over which OCR
does not have jurisdiction but over which EEOC may
have jurisdiction. Notify the complainant and the
recipient of the transfer, the reason for the transfer,
the location of the EEOC office to which the
complaint was transferred and that the date the
agency received the complaint will be deemed the
date it was received by EEOC.

4. Refer to the EEOC certain complaints over which
both OCR and EEOC appear to have jurisdiction
(“joint complaints”), consistent with the following
guidance:

(i) Absent special circumstances, OCR will refer a

joint complaint that solely alleges employment
discrimination against an individual.

(ii) Absent special circumstances, OCR will not refer
a joint complaint alleging a pattern or practice of
employment discrimination.
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(iii) Absent special circumstances, OCR will not refer
a joint complaint that alleges discrimination in
employment and includes allegations regarding other
practices of a recipient. If, because of special
circumstances, the employment allegations of such a
complaint are referred to EEOC, OCR will assign a
new case number to the allegations that are retained.

(iv) Notify the complainant and recipient of the
action taken on the joint complaint. In the case of a
referral to EEOC, the notice will include the location
of the EEOC office to which the complaint was
referred, the civil rights provision(s) involved, the
authority of EEOC under this regulation and that the
date the agency received the complaint will be
deemed the date it was received by EEOC.

(v) For those joint complaints retained for OCR
investigation, OCR will contact the EEOC to ensure
that, in the event EEOC has also received the
complaint, EEOC defers its investigation.

itle 11 ADA Complaints (Other than Employment)
28 C.F.R. 8 35.171(a)(2)(i))

has jurisdiction to investigate Title Il complaints against

> elementary and secondary education systems and
utions, public institutions of higher education and

ional education (other than schools of medicine, dentistry,
ng, and other health-related schools), and public libraries.
R receives an ADA-only complaint over which it does not
jurisdiction, it will be referred to the Department of

e, then closed. The complainant will be notified of the

al.

ection 504 and Title Il Disability Employment
plaints (for precision, please refer to 28 C.F.R Part 37 and
F.R. Part 1640)

. Referral or deferral

(i) Disability employment complaints shall be referred to
the Department of Justice Civil Rights Division if OCR
has no jurisdiction under either Title Il of the ADA or
Section 504 of the Rehabilitation Act of 1973, and EEOC
does not have jurisdiction under Title | (i.e., recipient
has fewer than 15 employees). If EEOC has jurisdiction
under Title | (recipient has 15 or more employees) the
complaint shall be referred to them.

(ii) OCR shall defer individual complaints unless the
complainant elects to have OCR process the charge.
OCR must notify the complainant that he or she may
choose whether to have OCR or the EEOC process the
complaint and that if the complainant would like OCR to
process the complaint, OCR must receive such written
request within twenty calendar days of the date of the
letter. (28 C.F.R.8 37.8(a)(1)) If special circumstances
make deferral inappropriate, OCR and the appropriate
agency may jointly determine to reallocate investigation
responsibilities. (28 C.F.R. § 37.8(e))

. Retention

(i) If OCR has jurisdiction over a disability
employment complaint under Section 504, OCR
shall retain the complaint if:
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« The EEOC does not have jurisdiction
under Title I (i.e., if fewer than 15
employees);

« The EEOC has jurisdiction, but the
complainant elects to have OCR process
the complaint;

« The complaint alleges discrimination in
both employment and in other practices
or services covered by section 504; or

« The complaint alleges a pattern or
practice of employment discrimination.
(28 C.F.R. § 37.6(d)(1))

(ii) If OCR has jurisdiction under Title Il of the
ADA but not under Section 504 OCR shall retain
jurisdiction over a complaint if it determines that
EEOC does not have jurisdiction under Title I.
(28 C.F.R. 88 37.6(d)(2) and (3))

602 Data Collection and Information Gathering

senerally

rally, OCR requests documentary evidence from the

ent, develops interview questions based upon those data
\ny other available information, and conducts interviews
the complainant, recipient personnel, and others as
priate. The exact approach taken to data/information
tion will vary from case to case depending on the issues
1, the extent to which relevant data are in the control of
2cipient or others, and investigation strategies. Some

ral principles that should guide decision-making during
collection include:

, Obtain independent written documentation to
corroborate oral statements.

. Label all evidence, documents, electronic media, and
written records of contact, with information identifying
the case being investigated and the circumstances under
which the evidence was obtained (e.g., where and when
an interview was conducted, and who provided a given
document).

)CR's Authority to Obtain Information

has the right of access during a recipient’s regular business
> to recipient’s facilities and to information maintained by
2cipient that is necessary to determine compliance status
ose issues under investigation. See 34 C.F.R. § 100.6(c)
34 C.F.R. 8 99.31(a)(3)(iii). Generally, this includes access
|l information from a recipient’s employees as well as to

n or non-written information, such as electronic storage

2, microfilming, retrieval systems, and photocopies

tained by the recipient. OCR, not the recipient, decides
information is relevant to a determination of compliance.

has no legal authority to require the complainant or any
“non-recipients to provide information.

equests for Records

. Data Request Letters

data request seeks information from the recipient relevant
) the investigation. It can be used to initiate information
llection or to request additional information after the
rimary information collection activity has been completed.
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. Timeframes for Recipient's Response

he recipient will be given 15 calendar days from the date of
CR’s request to submit the information required. This
meframe may be modified, at OCR’s discretion, depending
n the nature and extent of data and/or other special
rcumstances.

. Data Provided by Recipient

recipient must submit information as necessary for OCR’s
ympliance activities. However, other federal regulations
nd policies may restrict OCR’s information requests:

(i) For example, unless the request is made in the
context of an ongoing complaint or compliance review
investigation (see 5 C.F.R. § 1320.3), OCR may not
generally require a recipient to record information on a
“form” or other standardized data collection instrument
without obtaining prior approval for its use by the Office
of Management and Budget. OCR may, however,
suggest suitable formats to be used at the discretion of
the recipient as information collection instruments.

(ii) Similarly, OCR must consider federal policies
concerning paperwork burdens when requesting a
recipient to do more than provide OCR access to
normally maintained information. Requests that a
recipient manipulate or compile information to meet an
OCR need must be reasonable and take into
consideration the burden being placed on the recipient.

(iii) If a recipient invites OCR to come on-site and collect
the requested information, and provides OCR with
sufficient access to files, records, logs, and appropriate
indexes for OCR to obtain the needed information, then
the recipient has provided OCR with the requisite access.

. Confidentiality

has access to a recipient’s records, even if those records

ify individuals by name. To protect the confidential nature

> records, OCR, for example, may permit the recipient to

ce hames with a code and retain a key to the code.

ver, OCR should inform the recipient that if at any time

a procedure impedes the timely investigation of the case,
shall have access to the unmodified records. See also 20 U.
88 1232g(b)(1) and 1232g(b)(3) regarding the applicable
sions of the Family Educational Rights and Privacy Act.

nterviews
. Introduction

1iterviews are an integral part of most investigations. The
njective of interviews is to gain an understanding of the
>cords and data relevant to the issues in the case; to
ptain information from and assess the credibility of
itnesses; and to evaluate recipient defenses.

. Notice

rior to initiating an interview, OCR should inform the
itness of the following:

(i) The general purpose of the interview, including OCR’s
role, what law or laws may be pertinent to the
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investigation, and where appropriate, a brief explanation
of what is under investigation.

(ii) The potential uses of the information to be obtained
from the witness and the Freedom of Information Act. A
witness who wants a more thorough explanation should
be given a copy of the OCR Notice of Witness Rights

(iii) The witness’s right to personal representation during
the interview by a person of their choice.

(iv) If the witness is an employee of a recipient, his or
her right to refuse to have anyone else present during
the interview and his or her right to refuse to reveal the
content of an interview.

(v) The regulatory provisions concerning prohibition of
intimidating or retaliatory acts by a recipient.

(vi) In most cases, the recipient’s counsel will be allowed
to be present during upper level management
interviews.

. Privacy

1iterview witnesses under circumstances that assure

rivacy. An interpreter may be used if safeguards are taken
) ensure the competence of the interpreter and to protect
1e withess’s privacy.

. Interviews with Minors (Persons Under 18) or
egally Incompetent Individuals

CR shall obtain written consent from a parent or guardian
rior to interviewing any person under 18 years of age or
therwise adjudicated legally incompetent, for example,
ientally impaired. Parental or legal guardian consent may
ot be required for persons under 18 if they are

mancipated under state law and are therefore considered

) have obtained majority. For persons under 18 who state
ey are emancipated, OCR should obtain proof of
mancipation. Parental or legal guardian consent (or proof
f emancipation) may not be necessary when the questions
sked are of a general nature, not related to any specific
vents in which the minor was involved, and there are no
>cords kept to identify the student. If a recipient refuses to
low minor students to be interviewed without consent even
 the above circumstance, written consent must be
ptained. If parents or guardians refuse to provide consent
r an interview, and OCR determines that the child’s
formation is critical, OCR may attempt to secure parental
r guardian consent by inviting the parent or guardian to be
resent during the interview. If consent is denied, OCR will
ot interview the child.

. Records of Interviews

written record of both telephone and in-person interviews
wust be kept. Interviewers will notify interviewees if a tape
cording is used and tape recording will be done only with
1e consent of the interviewee. If interviewers use tape
xcording, the tape becomes part of the case record along
ith the written record. Regardless of the technique used
uring the interview, a written record of the interview must
e created.

he record of the interview to be placed in the case file must
ntain the following information:
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(i) case identification (name and case number);

(ii) name and identification of the interviewee,
interviewer, and any other person present (include an
explanation for the presence of any other persons);

(iii) date, time, and location of interview (including
whether the interview was conducted by telephone);

(iv) a record of whether the interviewee was informed of
required notifications; and

(v) written record reflecting the questions and responses
obtained during the interview (this need not be a
verbatim transcript but must accurately reflect the
responses of the witness).

imitations on Obtaining Information
. Actions Constituting Denial of Access
recipient denies access to OCR when it:

(i) refuses to permit OCR access to written or unwritten
information, such as electronic storage media, microfilm,
retrieval systems, photocopies, etc., or to recipient’s
facilities during the recipient’s normal business hours;

(ii) refuses to permit OCR access to employees during
recipient's regular business hours;

(iii) fails to provide information by virtue of the refusal of
one of its employees to do so or to provide access to
information maintained exclusively by an employee in
his/her official capacity; or

(iv) refuses to complete applicable OMB-approved
compliance and survey forms relevant to an
investigation.

. Refusals to Provide Data or Access to Witnesses

(i) If the refusal is stated orally, either in person or over
the telephone, the investigator should attempt to
ascertain the exact basis for the recipient’s refusal, and
attempt to explain OCR’s authority or provide other
information to address the recipient’s concerns.

(ii) If the investigator is unable to obtain access to the
requested information, the investigator will consult with
OCR legal staff (when on-site, this should be done over
the telephone whenever possible before the investigator
leaves the recipient’s premises). Where appropriate,
OCR legal staff should discuss the refusal to provide
information directly with the recipient’s representative.

(iii) Where attempts to persuade a recipient to provide
information have failed, a letter should be prepared
setting forth OCR’s authority to obtain access to the
information and addressing any particular concerns

expressed by the recipient.

(iv) Whenever the office determines that compliance
cannot be achieved, the office shall recommend that the
case be referred for enforcement. (See Section Il1I).
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603 Freedom of Information Act and Privacy Act

mation OCR collects is analyzed by authorized personnel

e agency and is used only for authorized civil rights

ce and enforcement activities. In order to resolve a

t OCR may need to reveal certain information to persons
he agency to verify facts or gather additional information.
yrmation could include the age or physical condition of a
ant. The Privacy Act of 1974, 5 U.S.C. § 552a, and the

of Information Act (FOIA), 5 U.S.C. § 552, govern the use
1al information submitted to all federal agencies and their
| components, including OCR.

icy Act of 1974, 5 U.S.C. 8 552a, regulates the collection,
\nce, use, and dissemination of certain personal

on in federal agency files. OCR’s investigation files have
mpted from the provisions of the Privacy Act that provide
Is with access to records maintained on them. The

ent has published a Privacy Act system of records notice
“omplaint Files and Log, 18-08-01.

ties may not gain access to records about individuals
system of records without the consent of the subject

| except as required by FOIA or pursuant to other statutory
1s contained in the Privacy Act. (5 U.S.C. 8 552a(b)) The
of Information Act (FOIA), 5 U.S.C. 8§ 552, gives the public
- access to records of federal agencies. The FOIA is

nted by Department regulations. (34 C.F.R. Part 5)

ests for copies of documents or other access to
on contained in OCR'’s files should be referred to the
1ent Office staff responsible for handling FOIA and Privacy
2sts. Although each request will be reviewed on a case-by-
s, generally, OCR is not required to release documents
e case resolution and investigation process or enforcement
1gs if the release could affect OCR’s law enforcement

See 5 U.S.C. 88 552(b)(5) and (b)(7). Also, a federal
ay refuse a request for records if their release would
an unwarranted invasion of privacy of an individual. See 5
552(b)(6). OCR will not reveal the name or other
g information about an individual unless it is necessary for
on of an investigation or for enforcement activities against
ition that violates the laws, or unless such information is
to be disclosed under the FOIA or the Privacy Act.

604 Recipients Operating Under Federal Court Order

1ent Office legal staff will determine whether any

1s made in a complaint are covered by a federal court
“allegations are covered by such an order, normal case
1g procedures will be altered as follows:

Jnited States a Party

. The Office Director will consult with the Enforcement
Director and forward to the Department of Justice (DOJ)
a copy of the complaint and the court order (if readily
available) asking whether DOJ is currently active in the
district and whether OCR may proceed with an
investigation. Based on DOJ’s response OCR will either:

(i) Refer the case to DOJ; or
(i) Proceed with an investigation.

. Accordingly, the Enforcement Office will then close the
complaint and notify the complainant that the case has
been referred to DOJ, or accept the complaint and so
notify the complainant in the notification letter.

If OCR proceeds with an investigation, at the conclusion
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of its investigation, the Enforcement Office will forward a
report to DOJ of OCR’s findings of fact. If DOJ offers no
objection, OCR will proceed to issue a letter of finding(s)
consistent with routine case processing standards. (See
Article I11)

Jnited States Not a Party

. As part of evaluation of the complaint the Enforcement
Office will consult with parties about the current status
of the court order and with the Enforcement Director
before proceeding to resolution.

If a Letter of Impending Enforcement Action is issued,
the Letter should notify the complainant and recipient
that if settlement is not achieved, the case would be
referred to DOJ for enforcement. If settlement is not
achieved, refer Section 402.

ity this manual uses the term recipient throughout. With
tle VI, Title IX, Section 504, and the Age Discrimination

nt is an entity that receives federal financial assistance.

to the Boy Scouts of America Equal Access Act, a recipient
ementary or secondary school or local or State educational
receives funds made available through the Department and
to Title 11, the term is intended to include public entities
ot they receive federal financial assistance. Specifically,
ent of Justice has identified the Department of Education
1ated agency to carry out Title 11 compliance activities

blic elementary and secondary education systems and
public institutions of higher education and vocational

ther than schools of medicine, dentistry, nursing, and
-related schools), and public libraries.

> that if prior to opening a complaint for investigation, OCR
hat any of the criteria set forth in Section 110 has been

ot open the complaint for investigation, but instead will
OCR dismisses a complaint for any reasons identified in

it will issue a letter of dismissal to the complainant setting
son for the decision. Dismissals issued pursuant to Section
pproved by the Chief Attorney, or the Chief Attorney’s

poses of this subsection, a child graduating, or otherwise
100l or school district alone is not generally grounds to
ose an allegation based on mootness.

B
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